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Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter of

Communique Telecommunications, Inc.
and InteIContinental
Telephone Corporation
Petition the Commission to
Reconsider its Memorandum
Opinion and Order

)
)
)
)
)
)
)
)

FCC 99·80

DA 99·1988

COMMENTS.

The National Exchange Carrier Association. Inc. (NECA)1 submits these

Comments on the Federal Communications Commission's Public Notice" regarding

Communique Telecommunications, Inc."s and InterContinental Telephone Corporation's

Petition for Reconsideration.3 Petitioners seck: Commission review ofan Order issued oil

August 9, 1999,4 which denied their Application for Review.S

1 NEeA is a not.for-profi~ membership association, created under subpart G ofthe
Commission's roles. See generally 47 C.F.R. § 69.601 et seq.

2 Communique Telecommunications, Inc. and InterContinental Telephone Corporation
Petition the Commission to Reconsider its MemorandJJm Opinion and Order, FCC 99-80,
Public Notice, DA 99-1988 (reI. Sept 27, 1999)(Puhlic Notice).

3 Petition for Reconsideration of Communique Telecommunications, Inc. d/b/a LogicaIl
(Communique) and InterContinental Telephone Corp. (ITe) (together referred to as
Petitioners) (Sept. 8, 1999)(petition).

4 Communique Telecommunications, Inc. d/b/a! Logicall Application for Review ofthe
Declaratory Ruling and Order Issued by the Common Carrier Bureau, InterContinental
Telephone Corp. Petition for Declaratory Ruling on National Exchange Carrier
Association, Inc. TariffF.C.C. No.5 Governing Universal Service Fund and Lifeline
Assistance Charges, Memorandum Opinion and Order. FCC 99·80 (Aug. 9,
I999)(Order). Since Communique filed its Application for Review late, and it was
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The Petition must be dismissed. Section 1.106(b)(2) ofthe Commission's rules

states that a petition for reconsideration ofCommis~ionaction will be _entertained only if

the petitioner can show a change in circumstances or that new facts have arisen since the

Commission issued its original decision.6 Petitioners here entirely fail to meet this

requirement, and instead merely reargue points previously rejected both by the Bureau'

and the Commission. The Commission must acco~y dismiss the Petition as it udoes

not rely on ... new facts or changed circumstances that a petitioner for reconsideration

must present in seeking reconsideration ofa Commission action." 8

Even ifthe Commission were to entertain this repetitious petition, it should be

summarily denied. In support oftheir claim that NECA's Lifeline Assistance and

Universal Service Fund (LAlUSP) tariffwas not valid. Petitioners again argue that that

the Act pennits only common carriers to file tariffs, that NECA is not a common camer,

and that NECA's charges therefore are Dot valid. But this argument ignores the fact that

properly dismissed by the Commission, Communique has no standing to request review
ofthe remainder ofthe Order. See Order at" 1.

5 See Communique Application for Review (June 27. 1995), and reTe Petition for
Declaratory Ruling and Interim Relief (May 5, 1995)(together referred to as Application
for Review).

!l 47 C.F.R.§ 1.106(b)(2). See Educational Information Corporation For Modification of
Noncommercial Educational Station WCPE(FM) Raleigh. North Carolina, 13 FCC Rcd
23746 at 23747 (1998) (WCPE(FM)) C"(T)he Commission ""ill entertain a petition for
reconsideration ofan order denying an application for review only ifthe petition relies on
new facts.")

7 See Communique Telecommunications, Inc. d/b/a Logicall Petition for Declaratory
Ruling Regarding the Effectiveness ofTariffRates and Regulations Governing Lifeline
Assistance and Universal Sen-ice Fund Charges During the Period April 1 through July
21,1989, Declaratory Ruling and Order, 10 FCC Rcd 10399 (l995)(Bureau Order).

2
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NECA acts only as an agent of the local exchange carriers (LECs) that participate in its

tariff, and that all of these LECs are listed as "issuing camers" in the tariffpursuant to

section 61.54 ofthe Commission's rules.' Thus, it is readily apparent from the face ofthe

tariff that it is in fact "filed" by common carriers.IO The fact that NECA itself is not a

common camer does not in any way undennine the validity ofthe tariff that it files on

behalfof the issuing carriers listed therein.

Conclusion

The Commission should act expeditiously to dismiss the Petition for

Reconsideration, which has obviously been filed merely for puxposes ofdelay. While

this proceeding has been pending before the Commission, Petitioners have avoided

payment ofNECA's lawfully billed charges for over seven years. l1 The Petitioners' filing

ofthis meritless petition is just another attempt to hinder NECA's collection efforts.12 To

8 WCPE(FM), supra, at 23748.

9 See 47 C.F.R. § 61.54. See also 47 C.F.R. § 61. 3(r) (defining "issuing carrier' as "[a]
carrier subject to the Act that publishes and files a tariffor tariffs with the Commission.")

10 NECJ\'s TariffF.C.C. No. 5lists issuing caniers on Title Pages 2 - 68. See e.g.,
NECA TariffF.C.C. No.5. Transmittal No. 833, filed June 16. 1999.

" Under section 1.106(n) ofthe Commission's rules, the Commission must issue a
special order excusing Petitioners "from complying with or obeying any decision, order,
or requirement ofthe Commission." 47 C.F.R. § 1.106(n). No such order was issued in
this matter, and therefore, the debt is due and oVt1ing.

12 The LAIUSF debts that are the basis ofthis matter are also the subject ofcomplaint for
nonpayment in the United States District Court for the District ofNew Jersey. The
District Court case has been stayed pending the Commission's decision. See National
Exchange Carrier Association, Inc. v. Communique Telecommunications, Inc., dIb/aJ
"Logicall". (D.N.J. No. 95-5742), and National Exchange Carrier Association v.
Intercontinental Telephone Corporation, (D.N.J. No. 96-49).

3
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avoid further delay. the Commission should immediately dismiss the Petition for failure

to comply with section 1.106{b)(2) ofthe Commission's rules.

Respectfully Submitted,

October 7, 1999

4

NATIONAL EXCHANGE
CARRIER ASSOCIATION, INC.

B#&~
Y Richard A. Askoff

Regina McNeil
Its Attorneys
100 South Jefferson Road

. Whippany, NJ 07981
(973) 884-8168
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I hereby certify that copy ofthe Comments was served this 7th day ofOctober 1999~ by hand
delivery or first class mail~ to the persons listed below.

By: dt:vfrfJl«~
RockY Marcelle

The following parties were served:

Magalie Roman Salas*
Office ofthe SecretaI)'
FederaI Communications Commission
445 12th Street, S.W.
TW·B204F
Washington, DC 20554

Dorothy Attwood*
Chief. Enforcement Division
Common Carrier Bureau
federal Communications Commission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Deena Shetler*
Enforcement Division
Common Camer Bureau
Federal Communications Commission
445 Twelfth Street. S.W.
Washington, D.C. 20554

Jencifer Kashatus*
Enforcement Division
Common Camer Bureau
Federal Communications Conunission
445 Twelfth Street, S.W.
Washington, D.C. 20554

Lav,,'Tcnce Strickling*
Chief, Common Carrier Bureau
Federal Communications Commission
445 Twelfth Street, S.W.
Washington. D.C. 20554

Jeffrey P. Flynn
Gibbons. Del Deo, Dolan, Griffinger &
Vecchione
One Riverfront Plaza
Newark, NJ 07102-5497

, • ••• .fIII"

CharJes H. Helein
Harisha J. Bastiampillai
Helein & Associates, P.C.
8180 Greensboro Drive
Suite 700
McLean, VA 22102

International Transcription Services (ITS)*
1231 20th Street~ N.W.
Washington, D.C. 20037

*Hand Delivered
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IN THE
'UNITED STATES COURT OF' APPEALS

FOR THE DISTRICf OF COLUMBIA CIRCUIT

Communique Telecommunications, Inc. )
d/b/a Logicall )

)
and )

)
Intercontinental Telephone Corp., )

)
Petitione~ )

)
v. )

)
Federal Communications Commission )
and the United States ofAmerica )

)
)

Case No. 99-1380

MOTION FOR LEAVE TO INTERVENE

The National Exchange Carrier Association, Inc. (NECA), pursuant to 28 U.S.C.

§ 2348 and Rule 15(d) ofthe Federal Rules ofAppellate Procedure, respectfully moves

for leave to intervene and participate in the above-captioned proceeding as a matter of

right.

Petitioners seek review ofa Federal Communications Commission (FCC)

Memorandum Opinion and Order, In the Marter o/Communique Telecommunications,

Inc. d/b/a Logical! Application[or Review o/rhe Declaratory Ruling and Order Issued by

the Common Carrier Bureau; InterContinental Telephone Corp. Petition/or

Declaratory Ruling on National Exchange Carrier Association, Inc. Tariff F.c.c. No.5

Governing Universal Service Fund and Lifeline Assisrance Charges (FCC 99-80)

(released August 9,1999). This Order found that~CA was merely acting as an agent

..............- __ _._ _----------------------
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Voice:9~168
FIlC9T~

E-maB: rmc:neiIGneca.org

October 12, 1999

RECEIVED

OCT 12 1999

Honorable M.arlc J. Langer» Oerk
United States Court ofAppeals for the D.C. Circuit
333 Constitution Avenue, N.W.
Room 5423
Washington, D.C. 20001

Re: Commtmique Telecommunications. Inc. et at. v. F.e.C.. et al.
Case No. 99·1380

Dear Mr. Langer:

On behalf of the National Exchange Camer Association, Inc. (NECA), I am submitting an
original and four (4) copies ofa Motion for Leave to interVene to be filed with the court.

An additional copy ofthis letter and filing is also enclosed. Please date-stamp the extra copy and
return to the undersigned.

Th.ank you for your assistance in this matter.

Respectfully submitted,

~~~
Enclosures
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of its member local exchange earners (LECs) when it filed its tariffs f~r universal service

fund (USF) and lifeline assistance (LA) charges, which are at issue, and nothing in

-

section 203 of the Communications Act of 1934, as amended, 47 U.S.C. § 203, prohibited

carriers from using agents to file tariffs or bill and collect charges-

NECA is a not·for-profit membership association created under subpart G of the

Federal Communications Commission's rules. See generally 47 C.F.R. § 69.601 et seq.

NECA acts as an interstate access tariffagent on behalfoftelephone companies that do

not ftle separate tariffs; and for the collection and distribution ofassociated access charge

revenues. NECA was a participant in the proceedings before the FCC. The interests of

NECA and its membership will be directly affected by any action taken by this Court

regarding the Memorandum Opinion and Order.

\Vherefore, NECA requests that it be granted leave to intervene as a matter of

right in this case.

Respectfully submi~

October 12, 1999 NATIONAL EXCHANGE CARRIER
ASSOCIATION, mc.

Richard A. Askoff (D.C. Bar No. 42559)
Regina McNeil
Its Attorneys
100 S. Jefferson Road
VJhippany, New Jersey 007981
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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Communique Telecommunications, Inc. )
d/b/a Logicall )

)
md )

)
Intercontinental Telephone Corp., )

)
Petitioners )

)
~ )

)
Federal Communications Commission )
and the United States ofAmerica )

Case No. 99-1380

Rule 26.1 Disclosure ofInterests

Pursuant to Rule 26.1 ofthe Federal Rules ofAppellate Procedure, the National

Exchange Carrier Association, Inc. (NECA) respectfully submits this disclosure

statement. NEeA is a not~profit membership association created under subpart G ofthe

Federal Communications Commission's roles. See gerzeralIy47 C.F.R. § 69.601 et seq.

Its members include local exchange carriers, including telephone companies that do not

file separate interstate tariffs.

NECA has no parent company, subsidiaries or afftliates for which disclosure is

required by Rules 26.1.

October 12, 1999

Respectfully submitted,

NATIONAL EXCHANGE CARRIER
ASSOCIATION, INC.

·chard A. Askoff(D.C. BarNo. 42559)
Regina McNeil
Its Attorneys
100 S. Jefferson Road
Whippany, New Jersey 007981
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I hereby certify that copy of the Motion For Leave To Intervene and Disclosure ofInterests was
served this 12th day ofOctober 1999, by hand delivery or first class mail, to the persons listed
below.

The following parties were served:

Magalie Roman Salas*
Office of the Secretary
Federal Communications Cormnission
445 12lh Street, S.W.
TW-B204F
Washington, D.C. 20054

Jeffrey P. Flynn
Gibbons, Del Deo, Dolan.. Griffinger &
Vecchione
One Riverfront Plaza
Newark, NJ 07102-5497

Charles H. Helein
Harisha J. Bastiampillai
Helein & Associates. P.C.
8180 Greensboro Drive
Suite 700
McLean, VA 22102

*Hand Delivered

By:~~
Rocky Marcelle

---- - ------ --- ---------------


